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OPIL NI ON

This appeal is nmade pursuant to section 26075,
subdi vision (a), of the Revenue and Taxation Code from
the action of the Franchise Tax Board in denying the
clainms of Schmid Brothers, Inc., for refund of franchise
tax in the anpunts of $1,677, $1,581 and $2,682 for the
i ncone years 1974, 1975 and 1976, respectively.
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The, sol e iFsue for determnatiaon is whether
appel lant is immune from taxation under Public Law No.

86-272 (73 Stat. 555 [1959], 15 U.S.C. § 381).

_ _ Appel  ant, a Massachusetts corporation, is a
distributor of giftware. |Its principal place of business
i s Randol ph, Massachusetts.  Appellant qualified to do
business Iin California on January 2, 1973. It nmintains
per manent show oons staffed by its enpl oyees in Los
Angel es and San Franci sco. Appellant has continuously
mai ntained a full line of merchandise at these show oons.
Orders placed at these showoons are filled from appel -
lant's inventory maintained at Randol ph, Massachusetts.

Appellant filed California tax returns and paid
the tax due for the appeal years. Thereafter, appellant
filed claims for refund on the grounds that its activities
consisted of the solicitation of sales and related activi-
ties which were inmmune fromtaxation pursuant to Public
Law 86-272. Respondent denied the clains and appel | ant
filed this appeal.

o Public Law 86-272, the effect of which is to
prohibit a state frominposing a net incone tax on income ‘
derived frominterstate conmerce when the only business
activity conducted within the state consists of soliciting
orders for the purchase of tangible personal property,
provides, in pertinent part:

(a) No State ... shall have power to
i npose, ~.. a net income tax on the incone
derived within such State by any person from
interstate comrerce if the only business activi-
ties within such State by or on behalf of such
person during such taxable year are ...

(1) the solicitation of orders_ by
such person, or his representative, in
such State for sales of tangible personal
property, which orders are sent outside
the State for approval or rejection, and,
if approved, are filled by shipment or
delivery froma point outside the State;

.

al intent, the courts and this
_ ted the statutory imunity from

state taxation to solicitation or activities incidental

thereto. (See, e.g., Oynpia Brewing Co. v. Oregon .

Department of Revenue, 266 Ore. 309 [511 P.2d 8371 (1973),

cert. den., 415 U. S, 976 [39 L. Ed. 24 872] (1974); Herff

In line with Congres?ion
I

board have strictly lim
e
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Jones Co. v. State Tax Conm ssion, 247 Ore. 404 [430 P.24
Y98T (1967); Appeal s of CITC Industries, Inc. and Bob
Wl f Associates, Inc., Cal. St. Bd. of Equal., June 28,
1979; Appeal of Nardis of Dallas, Inc., Cal. St. Bd. Of
Equal ., April 22, 1975.)

_ ~ Appellant contends that its only activities in
California are the solicitation of sales and activities
related thereto. Therefore, appellant concludes that it
is immune from taxation under Public Law 86-272. Appel -
lant's arqument ignores the existence of its permanent
show oons staffed by its enployees in Los Angel es and
San Francisco. W have previously determ ned that the
presence-of a permanent show oom or office staffed by
the taxpayer's enpl oyees exceeded solicitation or activ-
ities incidental thereto, and precluded a claim of inmmu-
nity under Public Law 86-272. (Appeals of CITC Industries,
Inc. and Bob Wbl f Associates, |InC., supra; Appeal of Nardis
of Dallas, Tnc., supra.) For the reasons S€f forth in
those appeals, we nust conclude that appellant is not
I mmune from taxation by virtue of Public Law 86-272.
Accordingly, respondent's action nust be sustained.

ORDER
Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,
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| T | S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 26077 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in deny-
ing the clainms of Schmd Brothers, Inc., for refund of
franchise tax in the amounts of $1,677, $1,581 and $2, 682
for the income years 1974, 1975 and 1976, respectively,
be and the same is hereby sustained.

Done at Sacranento, California, this 2lst ga
of My , 1980, by the State Board of Equalizatio

Chai r man
Menber

Menber
Menber

, Menber
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